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MVEMORANDUM
DECI SI ON & CORDER

McAvoy, D.J.:

Def endants were indicted on various charges relating to
the distribution of crack cocaine, the nurder of Carlton Rose
in connection with drug trafficking, participation in a
racketeering influenced and corrupt organization, and the
unl awf ul possession and use of firearnms. Presently before the
Court are Defendants' notion to (a) declare the death penalty
provisions of 18 U.S.C. 88 848 and 3591 (collectively the
"Death Penalty Statutes") unconstitutional, (b) strike the
notice of special findings fromthe Indictnment; and (c) dismss
the aggravating factors alleged in this case.

l. BACKGROUND

Def endants were indicted on a Superseding Indictnent (the
"Indictment”) filed on Septenber 25, 2002. The I ndictnent
all eges that all Defendants commtted the follow ng violations
of law. (1) conspired to possess wth the intent to distribute
nore than fifty grans of cocaine base in violation of 21 U S.C
88 841 and 846 (Count One); (2) nmurder while engaging in a
narcotics conspiracy in violation of 21 U S.C. § 848 (Count
Two); (3) participation in a racketeering conspiracy in
violation of 18 U S.C § 1962(d) (Count Three); (4) the
comm ssion of a violent crine (the nmurder of Carlton Rose) in
aid of racketeering activity in violation of 18 U S.C. §
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1959(a) (1) (Count Four); and (5) the felony murder of Carlton
Rose during the comm ssion of a robbery also in violation of 18
US C 8 1959(a)(1l) (Count Five). The Indictnent further

all eges that: (6) Defendant Matthews distributed five or nore
grans of cocaine base in violation of 21 U S.C. 8§ 841(a)(1)
(Count Six); (7) Defendant Matthews carried and used firearns
during and in relation to a drug trafficking crinme in violation
of 18 U.S.C. §8 924(c) (1) (Count Seven); (8) Defendant Matthews
possessed firearns in furtherance of a drug trafficking crinme
inviolation of 18 U. S.C. 8 924(c)(1) (Count Eight); (9)

Def endant McM I lian carried and used firearns during and in
relation to a drug trafficking crinme in violation of 18 U S. C
8 924(c)(1) (Count Nine); (10) Defendant McMIIian possessed
firearnms in furtherance of a drug trafficking crinme in
violation of 18 U S.C. §8 924(c)(1) (Count Ten); (11) Defendant
Tucker carried and used firearns during and in relation to a
drug trafficking crime in violation of 18 U.S.C. 8§ 924(c) (1)
(Count El even); (12) Defendant Tucker possessed firearns in
furtherance of drug trafficking activity in violation of 18
US C 8 924(c)(1) (Count Twelve); (13) Defendant Matthews
possessed firearns after having previously been convicted of
felony offenses in violation of 18 U S.C. § 922(g) (Count
Thirteen); (14) Defendant McM I Ilian possessed firearns in

violation of 18 U . S.C. 8§ 922(g) after having previously been



convicted of felony offenses (Count Fourteen); and (15)
Def endant Tucker possessed firearns in violation of 18 U S. C. §
922(g) after having previously been convicted of a felony.

The Indictnment further alleges that Defendants are subject
to the enhanced penalties of 18 U S.C. 8 521 with respect to
Counts One, Two, Three, Four, Five and Six because the offenses
all eged in those Counts were commtted by participants of a
crimnal street gang, the Bloods. The Indictnent al so contains
a "Notice of Special Findings" with respect to Counts Two, Four
and Five that allege various statutory aggravating factors
contained in 21 U S.C. 8 848(n) and 18 U.S.C. § 3591(c)
applicable to crimes that carry a possible death sentence.?

Def endants now nove for a declaration that the death
penalty provisions of 21 U S.C 8§ 848 and 18 U S.C. § 3591 are
unconsti tutional .

1. DI SCUSSI ON

A Whet her the Death Penalty Statutes' Evidentiary Rul es
Violate the Fifth and Sixth Amendnents

Def endants first argue that, in accordance with the

decision in United States v. Fell, 217 F. Supp. 2d 469, (D. Vt.

2002), the aggravating factors necessary to sustain a death

sentence are functional equivalents of the offense that nust be

! Count Two is subject to the procedures found at 21
US. C 8§ 848. Counts Four and Five are subject to the
procedures found at 18 U S.C. 8§ 3593.
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found by a jury beyond a reasonabl e doubt and that, given the
hei ght ened saf eguards applicable to death penalty cases, the
"rel axed" evidentiary standards contained in the death penalty
statutes violate the Fifth Arendnent's Due Process C ause and
the Sixth Amendnent's right of confrontation.

The Death Penalty Statutes (21 U S.C. § 848 and 18 U. S. C
8§ 3591, et. seq.) contain virtually identical procedures.
First, the government nust provide the defendant with notice
stating that it intends to seek a death sentence and setting
forth the aggravating factors that the government proposes to
prove as justifying a death sentence. 21 U S. C. 8 848; see
also 18 U . S.C. 8§ 3593(a). Next, a jury determ nes whether the

defendant is guilty of the capital offense. See, e.qg., Fell,

217 F. Supp.2d at 477; see also 21 U S.C. 8§ 848(i); 18 U. S. C
88 3591(a); 3593(b). This is often referred to as the "qguilt
phase" of a death penalty trial. |If the defendant is convicted
of a death eligible offense, the defendant is entitled to "a
separate sentencing hearing to determ ne the punishnment to be
inposed.” 21 U S.C. 8§ 848(i); 18 U.S.C. 8§ 3593(b). This
separate hearing is referred to as the sentencing or penalty
phase.

At the sentencing phase, the jury first considers whether
t he governnent has sustained its burden of proving the

necessary aggravating factor or factors beyond a reasonabl e



doubt. 21 U S.C. § 848(k); 18 U.S.C. § 3593(d). Findings with
respect to aggravating factors nust be unaninmous. 1d. |If the
jury does not find that the governnent sustained its burden of
denonstrating the necessary aggravating factor(s), the death
penalty may not be inposed. 21 U S.C. § 848(k); 18 U.S.C. §
3593(d). If the jury finds that the governnent has sustai ned
its burden in this regard, the jury nust next "consider whether
the aggravating factors found to exist sufficiently outweigh
any mtigating factor or factors found to exist, or in the
absence of mtigating factors, whether the aggravating factors
t hensel ves are sufficient to justify a sentence of death." 21
U S.C. § 848(k); see also 18 U.S.C. § 3593(e). Unlike findings
concerni ng aggravating factors, mtigating factors may be found
by one or nore of the nenbers of the jury by a preponderance of
the evidence. 21 U S.C. 88 848(j),(k); 18 U S.C. 88
3593(c),(d). "Based upon this consideration, the jury by
unani mous vote . . . shall recommend whet her the defendant
shoul d be sentenced to death, to life inprisonnment w thout
possibility of release or sone other |esser sentence." 18
U S.C. § 3593(e); see also 21 U.S.C. § 848(k).

The Death Penalty Statutes set forth the evidentiary
st andards governing the penalty phase. The statutes provide
t hat

Any . . . information relevant to such mtigating or
aggravating factors may be presented by either the
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Governnment or the defendant, regardless of its

adm ssibility under the rul es governing adm ssion of
evidence at crimnal trials, except that information
may be excluded if its probative value is
substantially outwei ghed by the danger of unfair

prej udi ce, confusion of the issues, or msleading the

jury.
21 U.S.C § 848(j); see also 18 U.S. C. 8 3593(c).?2

It is this provision of the Death Penalty Statutes (i.e.,
the evidentiary standards for the penalty phase) that
Defendants refer to as a "rel axed" evidentiary standard and
that they claimviolates the Fifth and Sixth Amendnents.
Def endants argue that because the aggravating factors are the
functional equivalent of elenents of the offense, the Fifth and
Si xth Anmendnents require that the aggravating factors be found
by a jury beyond a reasonabl e doubt and that the proof
regardi ng such factors be subject to the sanme guarantees of
evidentiary trustworthiness that apply to the guilt phase of
the trial (that is, the Federal Rules of Evidence).

Def endants are correct that, in light of Ring v. Arizona,

--- US ---,122 S. O. 2428 (2002), the statutory aggravating
factors "nmust . . . be alleged in the indictnment and found by a
jury.” United States v. Quinones, F.3d __, __ , 2002 W

31750181 at *2 n.1 (2d Cr. Dec. 10, 2002). The Death Penalty

2 Section 848 provides that evidence may be excluded if it
is "substantially outweighed" by the danger of unfair
prejudi ce, confusing the issues or m sleading the jury.
Section 3593 omts the term"substantially."
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Statutes thensel ves provide that the jury nmust unaninously find
t he aggravating factors beyond a reasonabl e doubt. See 21
US C 8§ 848(j); 18 U S.C. 8§ 3593(c). Thus, the only question
is whether there is some constitutional infirmty wth the
evidentiary standard applicable to the penalty phase findings.
This Court respectfully disagrees with Fell's concl usion
that "every elenent [of every crinme set forth in the United
States Code] nust . . . be proven by evidence found to be
reliable by application of the Federal Rules of Evidence."
Fell, 217 F. Supp.2d at 488. The Federal Rul es of Evidence are

not constitutionally mandated per se.® See Dickerson v. United

States, 530 U. S. 428, 437 (2000) ("Congress retains the
ultimate authority to nodify or set aside any judicially
created rul es of evidence and procedure that are not required

by the Constitution."); United States v. Scheffer, 523 U S.

303, 308 (1998) ("[L]awrakers have broad | atitude under the
Constitution to establish rul es excluding evidence from

crimnal trials."); Wite v. Illinois, 502 U S. 346, 366

(1992) (Justices Thomas and Scalia concurring) ("Neither the
| anguage of the [Confrontation] O ause nor the historical
evi dence appears to support the notion that the Confrontation

Cl ause was intended to constitutionalize the hearsay rule and

3 I ndeed, there is no suggestion that crimnal trials
conducted before the adoption of the Federal Rules of Evidence
in 1972 were constitutionally infirm
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its exceptions."); Duckworth v. Oaen, 452 U. S. 951, 954 (1981)

(Justices Rehnqui st and Burger dissenting) (Suprene Court
precedent "does not establish that the Federal Rul es of

Evi dence are constitutionally mandated."); WIllianms v. State of

New York, 337 U S. 241, 251 (1949) ("The due-process cl ause
shoul d not be treated as a device for freezing the evidenti al
procedure of sentencing in the nold of trial procedure."); see

also Ryan v. Mller, 303 F.3d 231, 246 (2d Gr. 2002) ("[N ot

all assertions that hearsay rules prohibit will run afoul of

the Confrontation Cause."); Dunnigan v. Keane, 137 F.3d 117,

125 (2d Gr. 1998); Fed. R Evid. 103(a) ("Error may not be
predi cated upon a ruling which admts or excludes evidence

unl ess a substantial right of the party is affected.")
(enphasi s added). "The Suprenme Court has cauti oned agai nst the
whol esal e i nportation of common | aw and evidentiary rules into

the Due Process C ause of Constitution." United States V.

Lemay, 260 F.3d 1018, 1024-25 (9th G r. 2001), cert. denied,

534 U. S. 1166 (2002).
Due process only protects matters of "fundanental

fairness." Dowing v. United States, 493 U S. 342, 352 (1990);

see also Montana v. Egel hoff, 518 U S. 37, 42-43 (1996); United

States v. Muund, 149 F. 3d 799, 801 (8th Cr.) (To determ ne

whet her the adm ssion of evidence viol ates due process "we

consi der whether introduction of this evidence is so extrenely



unfair that its adm ssion viol ates fundanental conceptions of
justice.") (internal quotations and citation omtted), reh'g

deni ed, 157 F.3d 1153 (1998), cert. denied, 525 U S. 1089

(1999); Dunnigan, 137 F.3d at 125. Wthout question, due
process requires that every elenent of a crinme be proven beyond

a reasonabl e doubt in accordance with the accused's

constitutional rights to a fair trial. See Apprendi v. New
Jersey, 530 U. S. 466, 477 and 477 n.3 (2000); Lilly v.

Virginia, 527 U. S. 116, 123 (1999); United States v. Gaudin,

515 U. S. 506, 510 (1995); Estelle v. MGQuire, 502 U S. 62, 73

(1991); Estelle v. Wllians, 425 U. S. 501, 502 (1976); In re

W nship, 397 U S. 358, 364 (1970); see also Bullock v. Carver,

297 F.3d 1036, 1054 (10th Cr. 2002), cert. denied, --- US --

(Dec. 16, 2002). Wiile sonme of these principles of fairness

are incorporated into the Federal Rules of Evidence, see United

States v. Tocco, 135 F.3d 116, 128 (2d Gr.) ("[Clertain

"firmy rooted hearsay exceptions . . . will inevitably

satisfy the Confrontation Clause."), cert. denied, 523 U. S.

1096 (1998), in many ways the Federal Rules of Evidence go
beyond constitutional requirenments. Thus, "subject to the
requi renents of due process, 'Congress has power to prescribe
what evidence is to be received in the courts of the United

States.'" United States v. Brainer, 691 F.2d 691, 695 n.7 (4th

Cr. 1982) (quoting Tot v. United States, 319 U. S. 463, 467
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(1943)); United States v. Lentz, 225 F. Supp.2d 672, 682 (E. D

Va. 2002). Indeed, rules of evidence nust sonetines yield to

the constitution's mandate. See Chanbers v. M ssissippi, 410

U S 284, 302 (1973) ("[Where constitutional rights directly
affecting the ascertainnment of guilt are inplicated, the
hearsay rule may not be applied nmechanistically to defeat the

ends of justice."); see also United States v. Hall, 165 F. 3d

1095, 1113 (7th Gr.) (noting that defendants nust be all owed
"to put reliable third-party confessions before the jury,
despite the hearsay rule, when necessary to assist in

separating the guilty fromthe innocent."), cert. denied, 527

U S 1029 (1999). Likewse, "not all erroneous adm ssions of
evidence are errors of constitutional dinmension. The

i ntroduction of inproper evidence agai nst a defendant does not

anount to a violation of due process unless the evidence 'is so

extrenely unfair that its adm ssion violates fundanental

conceptions of justice.'" Dunnigan, 137 F.3d at 125 (quoting

Dowing v. United States, 493 U S. 342, 352 (1990)); see also

United States v. Hernandez-Guevara, 162 F.3d 863, 876 n.3 (5th

Cr. 1998) ("A breach of the Federal Rules of Evidence does
not, initself, offend the Constitution, rising to the |evel of
a constitutional violation only if it results in prejudice so
great as to deny a defendant his Fifth Arendnent right to a

fair trial."), cert. denied, 526 U S. 1059 (1999). Thus, even
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if Congress entirely abolished the Federal Rules of Evidence,
the Due Process C ause, as inplenented through the trial
court's evidentiary gatekeeping function, would serve to ensure
the adm ssion of only that evidence that conports with the
right to a fair trial

Addressing the specific concerns raised by Defendants,
even if Congress abolished the hearsay rules or the entire
Federal Rul es of Evidence, the requirenents of the Sixth
Amendnent's Confrontation Clause and the Fifth Anmendnent's Due
Process Clause would fill the void to ensure the accused's
right to a fair trial. See Lilly, 527 U S. at 123-24; Wite,
502 U.S. at 358 (noting that the Confrontation Cl ause inposes
certain requirenents "as a predicate for the introduction of

out-of-court statenents."); Geen v. Georgia, 442 U S. 95, 97

(1979) ("Regardl ess of whether the proffered testinony cones
within. . . [the] hearsay rule, under the facts of this case
its exclusion constituted a violation of the Due Process

Cl ause. "); Chanbers, 410 U S. at 294; see al so WAshington v.

Schriver, 255 F.3d 45, 59 (2d G r. 2001) (reviewi ng evidentiary
ruling regarding the preclusion of expert testinony for

conpliance with constitutional guarantees); United States v.

Chin, 224 F.3d 121, 124 (2d Gr. 2000) (simlar); United States

v. Gallego, 191 F.3d 156, 166-69 (2d Gir. 1999) (review ng

adm ssion of hearsay evidence for conpliance with Sixth
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Amendnent ), cert. denied, 528 U S. 1127 (2000); Hall, 165 F. 3d

at 1113; Felzcerek v. I.N.S., 75 F.3d 112, 116 (2d G r. 1996);

Dorsey v. lrvin, 56 F.3d 425, 426 (2d Gr. 1995). As is

relevant to the issues raised by Defendants, the Due Process
and Confrontation Cl auses are satisfied by evidence that
carries "sufficient indicia of reliability and

trustworthiness." United States v. Tocco, 135 F.3d 116, 128

(2d Cir. 1998); see also Lilly, 527 U S. at 236; Wite, 502

US at 742 n.8; Marvland v. Craiqg, 497 U S. 836, 846-47

(1990) .

Contrary to Fell's conclusion that "Congress has .
[ provided] by necessary inplication that a defendant does not
have a confrontation or cross-exam nation rights at a capital
sentenci ng proceeding," 217 F. Supp.2d at 489, in altering the
evidentiary schene applicable to the sentenci ng phase, Congress
did not elimnate the constitutional baseline for the

adm ssibility of evidence in a crimnal trial.* Congress

4 Arguably, Congress did quite the opposite and
expanded the defendant's ability to introduce evidence
denonstrating why he or she should not be subjected to capital
puni shmrent. To satisfy Eighth Amendnent concerns, Congress
conscientiously chose to elimnate many of the strictures
i nposed upon the admissibility of evidence at the sentencing
phase to permt the fact finder to consider "the character and
record of the individual offender and the circunstances of the
particul ar offense" before deciding whether to i npose a
sentence of death. Wbodson v. North Carolina, 428 U S. 280,
304 (1976); see also United States v. Jones, 132 F.3d 232, 241-
42 (5th Cr. 1998) ("Although the Ei ghth Amendnent requires a
hei ghtened reliability standard in capital sentencing
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altered the rules of evidence to provide that information is
adm ssi ble without regard to the Federal Rules of Evidence with
t he exception that evidence may be excluded if its probative

val ue is outwei ghed (or, under 8 848, substantially outwei ghed)

proceedi ngs, the jury nust al so receive sufficient information
regardi ng the defendant and the offense in order to make an

i ndi vi dual sentencing determnation. . . . [T]he rel axed
evidentiary standard does not inpair the reliability or

rel evance of information at capital sentencing hearings, but
hel ps to acconplish the individualized sentencing required by
the constitution. "), aff'd, 527 U. S. 373, 381 (1999) ("[I]n
order to satisfy the requirenent that capital sentencing

deci sions rest upon an individualized inquiry, a schenme nust
allow a "broad inquiry' into all 'constitutionally relevant
mtigating evidence.'"); Lentz, 225 F. Supp. 2d at 683 (citing
cases).

The Court recognizes that the prosecution is simlarly
af forded an expanded ability to introduce evidence to establish
t he aggravating factors supporting inposition of a death
sentence. There are, however, numerous procedural safeguards
to ensure that such evidence satisfies a constitutionally
mandated m nimum |l evel of reliability. First, as discussed,
the trial judge retains discretion under the statutory
evidentiary exceptions to exclude prejudicial evidence.
Second, the prosecution has the burden of convincing a
unani nous jury that it has proven the aggravating factors
beyond a reasonabl e doubt. Wth respect to mtigating factors,
on the other hand, the defendant need only satisfy one or nore
jurors by a preponderance of the evidence. Thus, when the jury
bal ances the aggravating factors with the mtigating factors,
t he def endant has the advantage of the proverbial thunb on the
scale. Third, jurors are capable of performng their duty to
make determ nations of credibility and eval uate the
trustworthiness of the evidence before them |If, for exanple,
hearsay is admtted into evidence and the declarant is
unavai l abl e for cross-exam nation, the defendant may cross-
exam ne the witness introducing the hearsay evidence and
ot herwi se bring the hearsay nature of the evidence to the
jury's attention. The jury can then performits function as
the trier of fact in filtering out the believable fromthe
unbel i evabl e.
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by the danger of: (1) creating unfair prejudice, (2) confusing
the issues, or (3) msleading the jury.® See 21 U S.C §
848(j); 18 U . S.C. 8 3593(c). This schene expressly provides
the trial court wth the discretion necessary to exclude
unrel i able and/ or prejudicial evidence the adm ssion of which
woul d be fundanentally unfair and, therefore, violate the
defendant's right to a fair trial under the Bill of Rights.

See, e.qg., United States v. Castillo, 140 F.3d 874, 883 (10th

Cir. 1998); Lentz, 225 F. Supp.2d at 683-84; United States v.

Wal don, No. 00-CR-436-J-25 (MD. Fla. Sept. 30, 2002); United
States v. Frank, 8 F. Supp.2d 253, 267-69 (S.D. N Y. 1998);

United States v. MVeigh, 944 F. Supp. 1478, 1487 (D. Col o.

1996). By including an equivalent to Fed. R Evid. 403,
Congress ensured that trial judges have the ability to

saf eguard the accused' s constitutional rights, including the
right of confrontation. See Lilly, 527 U S. at 124 ("[CJourts
nmust deci de whether the [Confrontation] Clause permts the

governnment to deny the accused his usual right to force the

> The three exceptions contained in the Death Penalty
Statutes are virtually identical to Fed. R Evid. 403, which
provi des that:

Al t hough rel evant, evidence nmay be excluded if its
probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues,
or msleading the jury, or by considerations of undue
del ay, waste of time, or needl ess presentation of
cunul ati ve evi dence.
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declarant to submt to cross-exam nation, the greatest |ega
engi ne ever invented for the discovery of truth.") (internal

quotations and citation omtted); see also Delaware v. Van

Arsdall, 475 U S. 673, 679 (1986) ("[T]rial judges retain w de
| atitude insofar as the Confrontation Clause is concerned to

i npose reasonable limts on . . . cross-exam nation based on
concerns about . . . harassnent, prejudice, confusion of the

i ssues, the witness' safety, or interrogation that is
repetitive or only marginally relevant.").

The i nstant discussion can be conpared to the
constitutional attacks on Fed. R Evid. 414. Federal Rule of
Evi dence 404(b) generally precludes the adm ssion of evidence
of prior crinmes. This Rule was sonewhat altered in 1994 by the
i npl enentation of Rule 414, which permts the adm ssion of
evidence of simlar crines in child nolestation cases, but
| eaves Rul e 404(b) unaltered with respect to other crinmes. See
LeMay, 260 F.3d at 1024. Crimnal defendants attacked Rule 414
contending that it violated due process. |In addressing this
constitutional attack, the Ninth GCrcuit first noted that
"[t]he Constitution does not enconpass all traditional |egal
rules and custons." LeMay, 260 F.3d at 1024. "The
introduction of . . . evidence can anobunt to a constitutional
violation only if its prejudicial effect far outweighs its

probative value.” [d. at 1026. The Ninth Crcuit further
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noted that "[a]s long as the protections of Rule 403 remain in
pl ace to ensure that potentially devastating evidence of little
probative value will not reach the jury, the right to a fair
trial renmains adequately safeguarded.” 1d. at 1026. All other
courts to entertain the issue of the constitutionality of Rule
414 have simlarly concluded that the trial judges' discretion

under Rul e 403 saves Rule 414. See Johnson v. Elk Lake Sch.

Dist., 283 F.3d 138, 155 (3d G r. 2002) (noting that Rule 414
shoul d be read together with Rule 403); Mund, 149 F.3d 799;
Castillo, 140 F.3d at 883 ("Application of Rule 403 .

shoul d always result in the exclusion of evidence that has such
a prejudicial effect [that it violates the due process right to

a fair trial]."); United States v. Enjady, 134 F.3d 1427 (10th

Cr.), cert. denied, 525 U S. 887 (1998).

As previously noted, the standards for excludi ng otherw se
rel evant evidence in Rule 403 are, for all intents and
pur poses, the sane ones Congress retained in the Death Penalty
Statutes. Thus, by analogy, the provisions in the Death
Penalty Statutes simlarly should result in the excl usion of
evi dence that would violate the accused's right to a fair
trial. The standards contained in 21 U S.C. § 848(j) and 18
U S C 8§ 3593(c) are sufficient to enable the trial courts to
excl ude evi dence at the sentencing phase that would run afou

of the constitutional right to a fair trial, including evidence

17



that m ght deprive a defendant of his right to confrontation or
Cross-exam nati on.

B. Whet her the Death Penalty Statutes Violate the G and
Jury Clause of the Fifth Anendnment

Def endants al so argue that the Death Penalty Statutes
violate the Fifth Amendnent's Indictnent C ause. Defendants
contend that the Death Penalty Statutes do not expressly
provide for the indictnment of the aggravating factors, it is
i nperm ssible for the prosecution to fashion a renedy for this
"Ring probleni® by submitting the aggravating factors to the
grand jury for consideration, any such special notice does not
provi de Defendants with adequate notice that they are charged
with capital crinmes, and the special notice procedure
inproperly relieves the grand jury of making the difficult
deci sion of whether the death penalty is justified.

These argunent are not new to the courts and have been
uniformy rejected. Al elenments of a crimnal offense,
including the statutory aggravating factors applicable to a
capital offense, nust be alleged in the indictnent. See

Al nendarez-Torres v. United States, 523 U S. 224, 228 (1998);

Qui nones, --- F.3d at --- n. 1. That the Death Penalty

Statutes do not expressly state that the aggravating factors

® The "Ring problem is a reference to the antici pated
i npact of the Suprenme Court's decision in Ring v. Arizona, —
US — 122 S. C. 2428 (2002).
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are elenents of the offense to be charged by the Gand Jury
does not nean that they run afoul of the constitution. See

United States v. MAIlister, 272 F.3d 228, 233 (4th Gr. 2001);

Lentz, 225 F. Supp.2d at 680-81; United States v. Church, 218

F. Supp.2d 813 (WD. Va. 2002). There is nothing in the Death
Penalty Statutes or el sewhere that precludes the governnment
fromalleging the aggravating factors in the indictnment. See
Lentz, 225 F. Supp.2d at 680-81; Church, 218 F. Supp.2d at 815
("No statute or rule of procedure restricts the ability of the
grand jury to nmake the findings that it did in this case.").

In light of Ring, when the governnent intends to seek the death
penalty, the grand jury arguably is required to consider the
statutory aggravating factors that constitute the functional

equi val ents of elenents of the offense. See Quinones, —F.3d

at —n.1l. Contrary to Defendants' assertion, having the grand
jury make the special findings will further its role in
ensuring there is probable cause to believe a capital crinme has
been commtted and protect their constitutional rights. See

United States v. Walsh, 194 F. 3d 37, 44 (2d Gr. 1999).

Mor eover, this procedure does not inproperly transfer the
deci sion whether to seek the death penalty to the grand jury.
The prosecution is still responsible for determ ni ng what
charges to place before the grand jury for consideration.

Def endants' contention that the special findings do not

19



provide themw th adequate notice that they are being charged
with a capital offense is quickly dispelled by the fact that
the Indictnent expressly references 21 U S.C. 8§ 848(e) in Count
2, which is entitled "Death penalty,” it further cites the
Death Penalty Statutes wthin the special findings, and it

al l eges facts supporting the elenents of the capital offenses

with which they are charged. See United States v. Pirro, 212

F.3d 86, 92-93 (2d Gr. 2000). This is adequate notice.

Lastly, Defendants' argunent that the grand jury is
inproperly relieved of the determ nation that the death penalty
is justified is simlarly unavailing. Defendants point to no
authority for this proposition and the Court has found none.
Grand juries do not nmake findings or recomendati ons concerni ng
puni shment or sentencing and such consi derations shoul d not
influence their decision. It is for the petit jury to nake
that determ nation. The role of the grand jury sinply "'is to
i nvestigate possible crinmes agai nst the sovereign so that it
can nmake a judgnment whether a trial on specific charges is

necessary.'" United States v. Suleinman, 208 F.3d 32, 39 (2d

Cr. 2000) (quoting United States v. Mancuso, 485 F.2d 275, 281

n. 17 (2d Gr. 1973)); see also Wiite v. Frank, 855 F.2d 956,
961 (2d G r. 1988).

C. Whet her the Death Penalty Statutes Violate the Fifth
and Ei ghth Amendnents

Def endants further argue that, in accordance with the

20



holding in United States v. Quinones, 205 F. Supp.2d 256

(S.D.N. Y. 2002), the death penalty statutes are facially
invalid because there is an unacceptably high risk of executing
an i nnocent person. The Second Circuit recently reversed

Qui hones, rejecting the precise argunents raised by Defendants

and uphol ding the facial constitutionality of the Death Penalty

Statutes. Quinones,--- F.3d --—, 2002 W 31750181.
D. D sm ssal of the Aggravating Factors

Def endants al so seek dism ssal of the statutory and non-

statutory aggravating factors alleged in the Indictnent.
1. 21 U.S.C. § 848(n)(7); 18 U.S.C. § 3592(c)(8)

Def endants first argue that, under the rule of lenity, the
aggravating factor set forth at 21 U.S.C. § 848(n)(7) and 18
U S.C 8§ 3592(c)(9)" nust be interpreted only to apply to
murder for hire or nurder to gain an inheritance or life
i nsurance proceeds. This Court previously rejected the

identical argunent in United States v. Walker, 910 F. Supp.

837, 848-49 (N.D.N. Y. 1995), and sees no reason to depart from

the reasoning in that case. See also United States v.

Wcklund, 114 F.3d 151, 153-54 (10th Gr. 1997); United States

" These provisions read as foll ows: "The defendant
commtted the offense as consideration for the receipt, or in
t he expectation of the receipt, of anything of pecuniary
val ue. "
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v. CQuff, 38 F. Supp.2d 282, 288 (S.D.N. Y. 1999); United States

V. Spivey, 958 F. Supp. 1523, 1530 (D. NNM 1997); United
States v. Nguyen, 928 F. Supp. 1525, 1535-36 (D. Kan. 1996).

2. 21 U.S.C. § 848(n)(8); 18 U . S.C. 8§ 3592(c)(9)

Def endants next argue that the term"substantial" as used
in the aggravating factor found at 21 U S.C. 8§ 848(n)(8) and 18
US C 8§ 3592(c)(9) is too vague. This aggravating factor
provides that "[t]he defendant commtted the offense after
substantial planning and preneditation.” Although the
boundaries of what is "substantial" is not subject to
mat hematical precision, it is not unconstitutionally vague.
"Substantial" is defined to nean "of anple or considerable
anount, quantity, size, etc." Random House Dict. of the
Engl i sh Language at 1418 (1979). As used in section 848(n)(8)
and 3592(c)(9), the termnodifies the degree of planning and
preneditation required for the act to constitute an aggravating
factor substantiating the inposition of the death penalty.
Thus, to fall within section 848(n)(8) or 3592(c)(9), a jury
must find a considerabl e anount of planning and preneditation
as opposed to little planning and preneditation. Al courts to
have consi dered the use of the term substantial have concl uded
that it conveys a sufficiently definite "neaning . . . to
enable the jury to nake an objective assessnent.” United

States v. Flores, 63 F.3d 1342, 1373 (5th G r.) (and cases
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cited therein), reh'qg denied, 77 F.3d 481 (1995), cert. denied,

519 U. S. 825 (1996); see also United States v. Tipton, 90 F. 3d

861, 895-96 (4th CGr. 1996), cert. denied, 520 U S. 1253

(1997); United States v. MCullah, 76 F.3d 1087, 1110-1111

(10th Gr.), reh'g denied, 87 F.3d 1186 (1996), cert. denied,

520 U. S. 1213 (1997); Walker, 910 F. Supp. at 849 (and cases

cited therein).

3. 21 U.S.C. § 848(n)(12); 18 U.S.C. § 3592(c)(6)
Def endants next chall enge the aggravating factor found at
21 U.S.C. 8§ 848(n)(12) and 18 U. S.C. 8§ 3592(c)(6) on the ground
that the phrase "especially heinous, cruel, or depraved manner"
is unconstitutionally vague. It has been held that

The | anguage "especially hei nous, cruel, and
depraved” without a limting instruction would be
unconstitutionally vague. See Maynard v. Cartwi ght,
486 U.S. 356, 364 (1988); King v. Puckett, 1 F.3d
280, 284 (5th Cir. 1993). Any vagueness in the

| anguage, however, is cured by the limtation in the
statute that the offense involve torture or serious
physi cal abuse. See Walton v. Arizona, 497 U S. 639,
654-55 (1990) (citing Maynard v. Cartwight, 486

U S. at 364-65).

Jones, 132 F.3d at 249-50.

See also United States v. Bernard, 299 F.3d 467, 481 (5th Cr

2002), reh'g denied, --- F.3d --- (COct. 10, 2002); United

States v. Canthadara, 230 F.3d 1237, 1262 (10th G r. 2000),

cert. denied, --- US ---, 122 S. . 457 (2001); United

States v. Hall, 152 F.3d 381, 414-15 (5th Gr. 1998), reh'g
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denied, 161 F. 3d 10 (5th Cr. 1998), cert. denied, 526 U. S.

1117 (1999), abrogated on other grounds, U.S. v. Mrtinez-

Sal azar, 528 U.S. 304 (2000); United States v. Mnerd, 176 F

Supp. 2d 424, 438-39 (WD. Pa. 2001) (and cases cited therein);

United States v. Frank, 8 F. Supp.2d at 277-78. Circuit courts

have al so held that any vagueness concerns can be renedi ed
t hrough proper jury instructions. See Jones, 132 F. 3d at 149-
50. This Court adopts the reasoning of these other courts.

4. Non- St at ut ory Aggravating Factors Alleging
Unadj udi cated Crim nal Conduct

Def endant s next argue that unadjudi cated crim nal conduct
shoul d not be permitted to formthe basis of an aggravating
factor. Defendants maintain that there is a danger of
prejudice if the jury rejects evidence of other crimnal
conduct during the guilt phase, but relies on that sane
evi dence in evaluating the aggravating factors during the
penalty phase. Mre specifically, Defendants are concerned
that "a jury which had rejected the . . . [unadjudicated
crimnal conduct] in the guilt phase would be faced with the
anonmal ous task of review ng the sane fact pattern unencunbered
by the Federal Rules of Evidence as a basis to execute the
defendant." Tucker's Mem of Law at 16.

For reasons simlar to those previously discussed with
respect to the constitutionality of the "relaxed evidentiary

standard" applicable to the penalty phase of a capital case,
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this argunment nmust fail. The use of unadjudicated crim nal
conduct at the penalty phase is not unconstitutional,
particularly in light of the procedural safeguards contained in

the Death Penalty Statutes. See Gay v. Netherland, 518 U S

152 (1996) (although not specifically addressing the issue, the
Suprene Court upheld the use of unadjudicated crimnal behavior

at the penalty phase); see also Hawkins v. Millen, 291 F.3d

658, 677-78 (10th Gr. 2002); United States v. Lee, 274 F. 3d

485, 494 (8th Cr. 2001) ("Al though determ ning whether there
is a threat of unfair prejudice is a fact specific inquiry .

t he adm ssion of evidence of unadjudicated prior offenses at
a capital sentencing hearing is constitutionally permssible

and not inherently prejudicial.") (citing Wllians v. New York,

337 U.S. 241 (1949); United States v. Hall, 152 F.3d 381, 404

(5th Gr. 1998); Eaton v. Angelone, 139 F.3d 990, 998 (4th

Cr.), cert. denied, 524 U S. 934 (1998); Hatch v. State of

&kl ahoma, 58 F.3d 1447, 1465 (10th G r. 1995), cert. denied,

517 U. S. 1235 (1996), cert. denied, --- US ---, 123 S. O

513 (2002)); Devier v. Zant, 3 F.3d 1445, 1464-65 (11th Gr.

1993), cert. denied, 513 U S. 1161 (1995); Colenman v. Risley,

839 F.2d 434, 459 (9th Cir. 1988) ("W have long held that the
due process cl ause does not preclude the sentencing judge from
consi dering evidence of prior crimnal conduct not resulting in

a conviction."), opinion withdrawn on other grounds sub nom
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Coleman v. McCorm ck, 874 F.2d 1280 (9th GCr.) (en banc), cert.

denied, 493 U. S. 944 (1989); WIllians v. Lynaugh, 814 F.2d 205,

208 (5th Gr.) ("[T]he adm ssion of unadjudicated offenses in
t he sentenci ng phase of a capital trial does not violate the

ei ghth and fourteenth anendnents."), cert. denied, 484 U S. 935

(1987); Walker, 910 F. Supp. at 852-854. Under the Death
Penalty Statutes, a unaninmous jury nust find an aggravating
factor to be present beyond a reasonabl e doubt. Thus, Tucker
is afforded the constitutional protection of this high

evidentiary burden. See Mranda v. California, 486 U S. 1038

(Marshal | and Brennan di ssenting) (noting the potential problem
of adm tting unadjudicated crimnal conduct where the trial
court refused to instruct the jury "that it could consider the
evi dence of the unrelated nmurder in making a sentencing
determnation only if it found beyond a reasonabl e doubt that
petitioner had conmtted the offense.”). Second, while it is
concei vabl e that certain evidence may be admtted at the
penal ty phase that would not be adm ssible during the guilt
phase, all evidence admtted at the penalty phase nust satisfy
the constitutional m ninmumrequirenents of fairness. See Lee,
274 F.3d at 494. Evidence that does not neet the
constitutional threshold of a fair trial will be excluded in
accordance wth the dictates of 21 U S.C. § 848(j) and 18

U S C 8 3593(c) and the Fifth and Sixth Anmendnents. Third,
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t he suggestion that a jury that has found a defendant guilty in
the guilt phase of a trial cannot be inpartial with respect to
t he eval uation of unadjudicated crimnal conduct during the
penalty phase makes |little sense. By this sane reasoning, a
jury that convicted a defendant on count one of an indictnent
woul d be too biased to consider whether that sane defendant
also is guilty of the remaining count or counts in the
indictnment. Yet, we know from experience that jurors are
capabl e of deciding each count on its own nerits.

E. Bill of Particulars and Ot her Requests for Relief

Def endants' remai ning requests for relief wll be
addressed at the Court's January 13, 2003 notion cal endar.
1. CONCLUSI ON

For the foregoing reasons, Defendants' notions to declare
the Death Penalty Statutes unconstitutional are DEN ED
I T 1S SO ORDERED

DATED: Decenber 31, 2002
Bi nghant on, New York

Hon. Thomas J. MAvoy
U S. District Judge
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